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CAMPBELL, Senior Circuit Judge. Plaintiff-Appellant

George Haverconbe appeals fromthe district court’s dism ssal,
based upon res judicata, of his enploynent discrimnation action
agai nst the Departnment of Education for the Commonweal th of
Puerto Rico and Victor Fajardo, Education Secretary, in both his
official and individual capacities. For the reasons expl ained
bel ow, we affirm

Haver conbe first sued these defendants on Decenber 12,
1994, in the United States District Court for the District of
Puerto Rico alleging enploynment discrimnation in violation of
the Age Discrimnation in Enploynment Act (ADEA), Title VII of
the Civil Rights Act, and 42 U. S.C. § 1981.' In that action

(hereinafter Haverconmbe 1), Haverconbe all eged that from1978 to

1997 he had been enployed as a teacher and gui dance counsel or
for the Puerto Rico Department of Education. Beginning in early
1990, according to Haverconmbe, defendants engaged in a course of

di scrimnatory conduct, to wt, work place harassnent and

! The procedural history of this litigation makes case-
counting somewhat conplicated. In 1995, Haverconbe filed yet
anot her | awsuit against the same defendants alleging only age
di scrim nation under the ADEA. That case was consolidated with
his 1994 case on October 4, 1995. On March 21, 1997, Haverconbe
nmoved to anmend his conplaint, dropping the § 1981 claim It was
on that anended conpl ai nt that Haverconbe went to trial and won
a jury verdict in his favor.
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failure to pronote hi mbecause of his race, national origin and
age.? On February 26, 1999, a jury found in Haverconbe' s favor,
awar di ng him $1, 000, 000 i n damages. That award was reduced by
the district court to $237,000 in April 1999.

On May 3, 1999, less than a nonth after the district

court entered final judgnent in Haverconbe 1, Haverconbe filed

the current action in the same district court against the same
def endants, once nore alleging enploynment discrimnation in
violation of the ADEA and Title VII, but also alleging that the
discrimnation was in violation of 42 U S.C. 8§ 1981.3% The
descriptive allegations in the conplaint filed in the second

action (hereinafter Haverconbe 11) were materially the same as

t hose i n Haverconbe |.

On May 31, 2000, the district court granted defendants’
motion to dismss for failure to state a claim based on
principles of res judicata. We review the district court’s

action de novo. See Apparel Art Intern., 1Inc. v. Anertex

Enterprises Ltd., 48 F.3d 576, 582 (1st Cir. 1995).

2 George Havercombe describes hinsel f as black, as being in
his m d-sixties, and as having been born in Antigua.

3 As noted above, see supra note 1, Haverconbe's initia
conplaint alleged a violation of 42 U S.C. 8§ 1981, but that
count was abandoned before trial.
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Under the doctrine of res judicata, “a final judgment
on the merits of an action precludes the parties or their
privies fromrelitigating issues that were or could have been
raised in that action.” Allen v. MCurry, 449 U S. 90, 94
(1980). Under the federal-law standard,* this requires “(1) a
final judgnment on the nmerits in an earlier action; (2) an
identity of the cause of action in both the earlier and |ater
suits; and (3) an identity of parties or privies in the two

suits.” Kale v. Conbined Ins. Co. of Anerica, 924 F.2d 1161,

1166 (1st Cir. 1991). The parties do not dispute that prongs
(1) and (3) are nmet here. Their disagreenent revolves around
prong (2).

Def endant contends that the all egations of enploynment

discrimnation contained in the Haverconbe 11 conplaint are

essentially identical to those that were litigated, or that

coul d have been litigated, to a final judgnment in Haverconbe I.

Both cases state causes of action against the same defendants
under Title VII and the ADEA for race, national origin and age
di scrim nation, and both conplaints state that the alleged

di scri m nati on began in early 1990 and continued until the date

4 Because the judgnment in the first action was rendered by
a federal court, the preclusive effect of that judgment in the
instant action is governed by federal res judicata principles.
See Johnson v. SCA Disposal Servs., Inc., 931 F.2d 970, 974 (1st
Cir. 1991).
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of the conplaint, viz, March 21, 1997 (Haverconbe 1) and May 3,

1999 (Haverconbe 11). To be sure, Haverconbe 11 alleged that

this same conduct went on for two nore years than in Haverconbe

L. And Haverconbe’'s July 31, 1998 EEOC adm ni strative conpl ai nt

chargi ng discrimnation occurring in the period 1997-1998 forns

part of Haverconbe 11 but not Haverconbe |. But nothing in
particular -- no special incident different from what had
already occurred in the past -- is identified as having taken

pl ace after 1997.

Def endant argues that neither the addition of the 8§
1981 claim nor the inclusion of the [ater EEOC adm nistrative
conplaint (for conduct in 1997-1998) suffices to show that

Haverconbe |l contains a cause of action that is distinct from

t he cause pleaded in Haverconbe |I. W agree.

W start with the wunsurprising proposition that,

insofar as Haverconbe Il’'s conplaint alleges incidents of

discrimnation dating from 1990 to 1997 (the very sanme dates

covered by the anended conpl aint in Haverconbe 1), Haverconbe |

is plainly precluded by the first lawsuit. Cloaking these sane
all egations in a new | egal theory by adding a cause of action

under 42 U.S.C. § 1981 cannot rescue Haverconbe 1l from the

judgnment in Haverconbe | for the period 1990 to 1997. As this

court has said,



[a] single cause of action can nmanifest
itself in an outpouring of different clains,
based variously on federal statutes, state

statutes, and the common law. ... [A]s long
as the new conpl aint grows out of the sane
transaction or series of connect ed

transactions as the old conplaint, the

causes of action are considered to be

identical for res judicata purposes.
Kale, 924 F.2d at 1166 (quotation marks and citations omtted).
Section 1981, which forbids discrimnation in the making and

enf orcenent of contracts, see 42 U S.C. 8§ 1981, is another way

of presenting the sane race discrimnation plaintiff suffered

(and for which the jury in Haverconbe | found defendants |iable)
in the context of a different |egal theory. Having brought and

prevail ed upon his Title VIl claimin Haverconbe I, in which he

al |l eged racial discrimnation of the type that would be covered
by 8 1981, such as failure to pronote, plaintiff cannot now go
forward with another |awsuit based on the same underlying facts
but prem sed on a different, and in this case narrower, federa

anti-discrimnation statute. See Patterson v. MLean Credit

Uni on, 491 U. S. 164, 179-80 (1989) (distinguishing section 1981
from T Title VIl and calling the latter the one with “the nore
expansive reach . . . mak[ing] it unlawful for an enployer to
discrimnate against any individual wth respect to his
conpensation, terms, conditions, or privileges of enploynent,”

whereas section 1981 “covers only conduct at the initial
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formati on of the [enploynent] contract and conduct which inpairs
the right to enforce [enploynent] contract obligations through
| egal process®). Plaintiff’s § 1981 claim in so far as it is
based on incidents of race discrimnation between 1990 and 1997,

coul d have been brought in Haverconbe | but was not. As such,

it isres judicata by virtue of the final judgnment in Haverconbe

L. As the district court correctly held, “[t]he addition of the
Section 1981 claimdoes not breath life into this action.”

The harder question is whether the all eged subsequent
di scrim nation that continued from 1997 until 1999 (partially
covered by a |later EEOC adm ni strative conplaint filed in 1998)
can properly be considered to be part of the same transaction or
series of connected transactions adjudicated to a final judgment

in Haverconmbe 1. The verdict in Haverconmbe | was returned on

February 26, 1999, and a final judgnent was entered in Apri
1999 after defendant’s notion for remttitur was granted. The

trial in Haverconbe 1, however, enconpassed only alleged

di scrim natory conduct during the period 1990-1997.
To decide this question we ook first at this circuit’s
approach to res judi cata, which foll ows the Restatement (Second)

of Judgnments. See Manego v. Ol eans Board of Trade, 773 F.2d 1,

5 (1st Cir. 1985) cert. denied, 475 U. S. 1084, (1986) (adopting

the "transactional" definition of res judicata of the
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Rest at ement (Second) of Judgnents § 24). Section 24 of the
Rest at ement ( Second) of Judgnent provides:

(1) When a valid and final judgnment rendered
in an action extinguishes the plaintiff's
cl ai mpursuant to the rules of nerger or bar
..., the claim extinguished includes al
rights of the plaintiff to renedi es agai nst
the defendant with respect to all or any
part of the transaction, or series of
connected transactions, out of whhich the
action arose.

(2) What factual grouping constitutes a
"transaction", and what groupi ngs constitute

a "series", are to be det erm ned
pragnmatically, ai vi ng wei ght to such
considerations as whether the facts are
rel ated in time, space, origin, or

nmotivation, whether they form a convenient
trial unit, and whether their treatment as a
unit conforns to the parties' expectations
or business understanding or usage.

Rest at ement (Second) of Judgnents 8 24 (enphasis added). The
Rest at ement explains this pragmati c approach as an out growth of
the federal rules’ “considerable freedom of anmendnent and [the
systems] . . . willing[ness] to tolerate changes of direction
in the course of Ilitigation.” Id., cm. a. Applying the

Rest at ement consi derations to this case’s factual and procedural

posture, we conclude that Haverconbe | extingui shed not only the

claims for the period 1990-1997 alleged in Haverconbe Il but
t hose continuing through 1999 as well.
In so deciding, we look first to the anended conpl ai nt

in Haverconbe Il on which the plaintiff relies in order to
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di stinguish this second action fromthe first. The Haverconbe

Il conplaint alleges that “Defendant have [sic] subjected
plaintiff to a discrimnatory and offensive environnent in the
wor kpl ace, which has entailed, inter alia, offensive racial
slurs, denial of lunch privileges, assignment to unhealthy and
hazardous working areas and unfair adverse recomendations.”
The conplaint further alleges that “[t] he racial discrimnation
practices by defendant Victor Fajardo in refusing to
promote plaintiff and in issuing adverse assignment decisions
has [sic] deprived plaintiff of the equal benefit of the l[aw.
" and that “Defendants have engaged in discrim natory
practices against plaintiff regarding the terns and conditions
of his enploynent on the basis of age, including but not limted
to engaging in a pattern and practice of harassnment and
hum | i ati on. ”

The wording of the allegations contained in the

Havercombe |1 conplaint is materially identical to that in the

Haver conmbe | amended conplaint (except for the nmention of an

addi ti onal cause of action under 42 U S.C. § 1981, supra).® The

> As an exanpl e, paragraph 22 of the anended conplaint filed

in Haverconbe |, alleges that “Defendants have subjected
plaintiff to a discrimnatory and offensive environnment in the
wor kpl ace, which has entailed, inter alia, offensive racia

slurs, denial of lunch privileges, assignment to unhealthy and
hazar dous wor ki ng areas and unfair adverse recommendations....”
Exactly the sane |anguage appears in paragraph 12 of the
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dates alleged in Haverconbe Il as the beginning of the
def endants’ discrimnatory acts are 1990 and 1991, as they were

in Haverconbe I. W note also that Havercombe initially cited

in Haverconbe Il his first EEOC right-to-sue |letter (Septenber

16, 1994) on which he based Haverconbe 1. By anmendment,

however, he replaced this reference with a later EEOC letter
covering allegations of discrimnation in 1997-1998 after
def endants pointed to a statute of |limtations problem should
t he second action be based on the earlier date.®

Plaintiff does not specifically allege in his anended

Havercombe |1 conplaint that any new facts occurred after 1997

i ndi cati ve of additional causes of action under Title VII and
the ADEA distinct from those pleaded and adjudicated in

Haverconmbe I. On the contrary, the |anguage in the Haverconbe

Il conplaint is general and broad, covering the period
comrenci ng in 1990-91, and indicating that all acts within that
entire period, including those after 1997, were part of the sane

pattern of discrimnation — a pattern previously alleged in

conplaint in Haverconbe I1.

6 On January 14, 2000, eight nmonths after initially filing
suit in Haverconbe Il, plaintiff noved to amend his conplaint to
repl ace the date of September 16, 1994 with the date of February
8, 1999, the date on which he received the second EEOCC ri ght-to-
sue letter on which he bases Haverconbe 11.
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Haver combe | . No new and di stinctive i nci dents of

di scrim nation were alleged in Haverconbe |1.

Al t hough Haver conbe’ s 1998 EEOC administrative
conplaint, filed with the district court in support of his

conplaint in Havercombe |1, <charges discrinm natory conduct

during 1997-98 — after the period covered by the Haverconbe |

anmended conpl ai nt — these charges sinply repeat sim |l ar broadly-
wor ded charges made in Haverconmbe’'s earlier EEOC conpl aints and

in Haverconbe | itself.” No identifying dates or otherw se

specific incidents are set out. In the 1998 EEOC conpl ai nt,
Haver combe reasserts earlier allegations that he was denied
|eave time granted to other enployees and was placed in
i nadequat e and unsanitary work spaces. These broadly-descri bed
charges do not identify transactions that are sufficiently
separate from the earlier ones to constitute a new cause of
action arising in the 1997-1999 period even if the allegations
are generously read to cover occurrences extending into that

peri od.

" Even though the allegations contained in the July 31, 1998
EEOC adm nistrative conplaint were not specifically inported
into the Haverconbe Il conplaint, we will include themin our
anal ysi s, assum ng, w thout deciding, that they are matters
that may fairly be incorporated into the conplaint. See Beddal

v. State St. Bank & Trust Co., 137 F.3d 12, 16-17 (1st Cir.
1998) .
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Key in both cases was the enploynent relationship
bet ween Haverconbe and the defendants and the propriety of the
def endants’ notivation for adverse enploynent decisions that
Haver conbe al | eges he endured. Spread out over a | ong period of
time, from 1990 to 1999, all of these acts were allegedly
comm tted because of racial and age-rel ated ani nus. It is, in
fact, Haverconbe s contention that all of these events were
directly related to each other in ternms of notivation and common
pur pose, one factor the Restatenment instructs us to consider
when defi ning “transaction” or “series of connect ed
transactions.” See Restatenment (Second) of Judgnents § 24(2).

See also King v. Union Ol Co. of California, 117 F.3d 443, 446-

47 (10th Cir. 1997) (holding that enployer’s decision to
term nate enployee and its later decision to refuse to pay
severance benefits are part of a series of connected
transacti ons because they were both alleged to be based on
i nproper raci al and age-rel ated aninus, thus givingrise to only
one cause of action, even though the factual events giving rise
to each are separate and the first action provided the basis for
the latter).

A further pervasive allegation in both Haverconbe | and

Haverconbe 11 is that of a hostile work environnment. Such a

claim does not ordinarily turn on single acts but on an
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aggregation of hostile acts extending over a period of tine.

See O Rourke v. City of Providence, 235 F.3d 713, 732 (1st Cir.

2001) (stating that “a plaintiff usually will not have a viable
claim of hostile work environment from single acts that are
i solated or sporadic or not thenselves severe enough to alter
the work environnment and create an abusive work environnment”).
| ncidents occurring in 1997-1999 would have been additional

evidence in Haverconbe | of the unlawful workplace environnment;

they would have easily fit the “litigative unit” of the first
trial. Rest at enent (Second) of Judgnments § 24, cnm. a.
Havercombe’s allegations in his July 31, 1998 EEOC conpl ai nt - -
al l egati ons such as the continual humliation he suffered “on a
day by [day] basis in all forms,” and his sub-standard work
conditions -- would have all been exanples of, and could have
been used to prove, the pattern of discrinination Haverconbe
all eged he suffered and that the jury apparently found to be

true in Havercombe 1. The additional incidents during that

period could also have been the subject of the testinmony and

ot her factual proffers in Haverconbe | as, anong other things,
proof of the defendant’s on-going practice of unlawf ul
di scrim nation. Such an overlap in evidentiary proffers is,
according to the Restatenment, another good reason for the

“second action . . . [to] be held precluded.” [d., cnt. b

-13-



We recogni ze that violations of the type here alleged
are sonetines considered to be “serial” (nomenclature rather
simlar to the Restatenent’s “series of . . . transactions”
| anguage). Serial violations my be “conposed of a nunber of
discrimnatory acts emanating from the sanme discrininatory

ani nus, each act constituting a separate wrong acti onabl e under

Title VII,” Jensen v. Frank, 912 F.2d 517, 522 (1st Cir. 1990)

(enmphasi s added). But the Havercombe 11 pleadings are

insufficient to indicate that a separate actionable wong
occurred during the 1997-1999 peri od.

As we have noted, Haverconbe s pleadings do little to
identify discrete, separable wongs. Rat her, they suggest a
claimof a pattern and practice of inproper acts adding up to a

single claimof workplace harassment. See O Rourke, 235 F. 3d

at 732. The serial violations doctrine was devel oped as an
equi tabl e exception to otherwise strict statute of limtations
requirenments for civil rights clains. Often tines (and for the

reasons explained in O Rourke, see id.), a plaintiff does not

know t hat, for several years on a continuous basis, she has been
the victi mof unlawful discrimnation until after she m ssed the
filing deadline. The concerns that aninmate the serial violations
doctrine do not apply in the present situation pertaining to res

judi cata. Haverconbe does not contend that he is the victim of
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di screte acts of discrim nation, each acti onabl e under Title VII

or the ADEA. On the contrary, he alleges both in Haverconbe |

and Haverconbe Il that he has been harassed and subject to on-

going humliation on the basis of his race and age while at
work.® He also does not contend that during and inmediately

before the Haverconbe | trial in 1999 he | acked know edge of any

i ncidents that occurred in 1997 and 1998. Rat her, si x nonths

before the jury began deliberating in Haverconmbe |, he filed a

claim with the EEOC alleging discrimnation based on, anong
ot her things, such additional incidents.

Had Havercombe amended his conplaint in late 1998 to
i nclude these incidents, they m ght have increased his eventual
danmages award. In fact, while stating that these incidents are
nore of the same of the on-going harassnment he suffered, which
did not stop with the filing of his first |lawsuit, Haverconbe

acknow edges that his “objective [in bringing Haverconbe I1] is

to receive adequate econom c conpensation for damages.” By

this, Haverconbe suggests that instead of bringing a new cause

8 Although in both cases Haverconbe nmentions the
def endants’ alleged failure to pronote him in Haverconbe 11
plaintiff fails to specify a date or time of that all eged harm
and therefore we have no basis on which to reasonably determ ne
whether this is a fresh act of discrimnation, not alleged and
proved in Haverconbe I, or a repetition of prior clains already
adj udi cat ed. Here, where Haverconbe gives no details of this
asserted slight, we have no basis for viewing it as other than
previ ously adj udi cat ed.
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of action, he is asking to be further reinbursed over and above
the jury award he already received for suffering constant and
on-goi ng harassnent. Had he wi shed to augnment his danmages
award, he shoul d have (and coul d have) provi ded nore evi dence of

harassnent during the trial of Haverconmbe | in 1999, including

the harassnment he now alleges was on-going throughout that
earlier proceeding.
Haver conbe cont ends t hat hi s al | egati ons of

di scrimnati on between 1997 and 1999 could not have been

brought, by amendnment or otherw se, in Haverconmbe | because not
until February 8, 1999 -- shortly before the trial began and

only three weeks before the jury verdict in Haverconbe | -- did

he receive from the EEOC a right-to-sue |letter based on the
| ater conduct. Assum ng that Haverconbe needed a new EEOC
letter in these circunstances -- a matter we need not decide --
the lack of a right-to-sue letter would not have prevented
plaintiff from notifying the court of his allegations of
def endants’ continuing violations of federal anti-discrimnation
| aws (agai nst which the defendants were at that time engaged in
def ending) and, if need be, asking for a stay until the EEOC

i ssued himthe letter. See Hermann v. Cencom Cabl e Assoc. Inc.,

999 F.2d 223, 225 (7th Cir. 1993). At the sanme tinme, the

plaintiff could have requested of the EEOC an accel eration of
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the adm nistrative process. See id. And when, several weeks
before trial, plaintiff did receive the right-to-sue letter

plaintiff could have noved to amend his original conplaint to
i nclude those allegations in order to put them before the jury

and argue for higher damages. See Boateng v. Interanerican

University, Inc., 219 F.3d 56, 62 (1st Cir. 2000); Hermann, 999

F.2d at 225. Gven the simlarity of the alleged discrimnation
during 1997-1999 with that allegedly occurring in the early
1990s (at least as the conduct is described in the two
conpl aints), and given that the general rule in the federa

courts is to liberally permt anmendnents where justice so
requires, his failure to so amend has foreclosed him from

bringing them at all. See Boateng, 219 F.3d at 62 (agreeing

with other circuits that have held that Title VII clainms are
precluded by a prior adjudication even though a right-to-sue
| etter had not been obtained until after final judgnment had
entered in first action and concluding that “there is no
principled basis for reaching a different result where, as here,
the plaintiff obtained perm ssion to sue fromthe EECC while his

first suit was still pending”). Thus, we find the plaintiff’s
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objections relating to timng of the February 8, 1999 EEOC
right-to-sue letter are unavailing.?®
This would be a different case had the conplaint in

Haverconmbe Il been pleaded so as to set out fresh causes of

action in the post-1997 period. However, we think it was
plaintiff’s burden to make all egati ons fromwhich the existence
of a new cause of action could be gleaned. The choice of
| anguage and structure of his second conplaint was his to nmake.

See, e.qg., Burnett v. Gattan, 468 U.S. 42, 50-51 n.13 (1984)

(stating that an injured person “nust |ook ahead to the

responsibilities that i mmediately follow filing of a
conplaint . . . J[and] be prepared to wthstand various
responses, such as a nmotion to dismss,” and noting that

“[a]lthough the pleading and amendnent of pleadings rules in

federal court are to be liberally construed, the adni nistration

® For the sane reasons, this case does not fall into the
“exceptions to the general rule concerning claimsplitting” as
provi ded by the Restatenent (Second) of Judgnments 8§ 26. See,
e.g., Restatement (Second) of Judgnments 8 26, cm. c (“where
formal barriers existed against full presentation of claimin
first action” such as where subject matter jurisdiction is
limted in the court of the first action); id., cnt. j (where
t he defendant has commtted fraud on the plaintiff by concealing
evidence “of a part or phase of claimthat the plaintiff failed
to include in an earlier action.”). See also Marrapese v. State
of Rhode Island, 749 F.3d 934, 940 (1st Cir. 1985)(stating that
if the information on which the second action is based was not
reasonabl y di scoverabl e during the pendency of the first action,
res judicata will not apply).
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of justice is not well served by the filing of premature,
hastily drawn conpl aints”).

The rule is well-established, of course, that we nust
take as true all well-pleaded facts and draw all reasonable

i nferences favorable to the conpl ai nant. See Papasan v. Allain,

478 U. S. 265, 283 (1986); Correa-Martinez v. Arrill aga-Bel endez,

903 F.2d 49, 52 (1st Cir. 1990). But even under this forgiving
standard, Haverconbe' s conplaint does not survive scrutiny.
Alerted to the possibility that Haverconbe was trying to
relitigate clains already adjudicated in his favor by the

simlarities between the conplaint in Haverconbe Il and the

compl aint in Haverconmbe |, see supra note 5 and acconpanyi ng

text, we | ooked further to the sunmary of the evidence presented

during the Haverconmbe | trial (as provided by the district

court’s Menorandum and Opi nion denying defendant’s notion for
judgnment as a matter of law). When conparing this summry to
t he uni verse of reasonabl e i nferences that can be drawn fromthe

factual allegations contained in the Haverconbe Il conplaint, we

cannot concl ude that Haverconbe Il covers any new ground. There
are no factual allegations that can be reasonably drawn fromthe

conplaint in Haverconbe Il fromwhich the district court could

conclude that the clainms therein give rise to a different

“transaction” or “series of transactions” than those litigated
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to a jury verdict in Haverconbe 1. See, e.dg., lsaac .
Schwartz, 706 F.2d 15, 17-18 (1st Cir. 1983) (affirmng a
judgnment of dismssal on the basis of res judicata after
determning that the “new conplaint grows out of the sane
"transaction or series of connected transactions’ as the old
conplaint”).

As a last-ditch effort, plaintiff claim that the
equi tabl e exception to the res judicata doctrine should apply
here, i.e., that equity demands the suspension of the doctrine
in this case. The Supreme Court has, however, counseled us to
adhere to traditional principles of res judicata and not to make
any “ad hoc determ nation of the equities in a particul ar case.”

Federated Dep’'t Stores., Inc. v. Mitie, 452 U S. 394, 401

(1981). See also Johnson v. SCA Di sposal Servs., Inc., 931 F. 2d

970, 977 (1st Cir. 1991) (citing Moitie for the proposition that
“we cannot relax the principles of claim preclusion even if we
find that the equities cry out for us to do so”). |In this case,
Haver combe has already won a jury verdict in his favor, albeit
receiving a remtted award. Had he been suffering on-going
discrimnation of the type he was in the process of actively
litigating during the pendency of the first trial, he has only
himself to blame for not bringing it to the court’s attention

and anendi ng his conplaint accordingly. The trial commenced on
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February 9, 1999, a time by which all of the discrimnation

al l eged in Haverconbe 11 had occurred.

Because we affirm the district court’s dism ssal of
plaintiff’'s conplaint on the basis of res judicata, we do not
reach the other bases for dism ssal raised by defendants in

t heir appeal.

Affirnmed.

So ordered. Costs to appellants.
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